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TIIOMAS D ADAMS OF ..,.,...S IUID HllETSOI. ~OF 
RESl'OHDEJ<T. . • • • . 
OPDOOtl Al<D ORDER Of THE BOARD (by J. YO: . .. 

, ' n....., ii Won:• wllQII Poluiaa O:arr/Bmrd c8audl smra- m • ·• • 
-lllcdo,Dm,.t,,L-.,..........,_11rc.,.or~,c;,y..- • 

=::b~-~~=:!':.~~l;a:~=~: 
• • M, .-...._...,..,.c;,y......,·_,..-.:.or..a,,;oibm10'1b • . 

m Sea.- n m1 JI.pl• Aa ..s 1k ~• ~ -• » w. Mm. Code 900.102. m , 
1bc ~ollllt c-,.·1 ~ fllahr)' localtd .,.._.. ol Mt. llot'bnu0

1 r-upeay .s 
SlJG,fllwwScna. Colilmb,a. UbDaa 141SJUaS6'llandS/24c199&).) ~bcanftp 

·' • • ·~,7::,~~.:-r,.;.albcJoba~~~~~- ~ ,. 
• 1996. Ma)'lO. 1996 am Jul!&' 1. 1996. For me raaa tlatcd below• find~ 

\ • , .,.._I"~:- 0, Iii: Ao-~ !11· ,\dm. COlk 900. lOl. • • . • 
1 

• • • • . ~ • 

• • • • .◄PP!nbkY.-, ' •• . . •· ·, 
The llp(ltit,c IUIIDDI o( the Aa and the bf.rd rqulaoaN Ofl wtDch Mt. Hoff'mao baa 

,,In..,..._.,. ...,_ Zl lDI 2Aof""' ""-"" 3' Ill. Adm. CO<l<Sccuoolf)O l02ol 
• • .. ~ -,lql&l&uom.• ,. ; II. • • • • 

• SeClion n ol ~Act~: ·ro11r Geocr3 A31e&bly r~ lbll ca!a.~ 
eadallpft pbync:al ml caJ(lOIIIJ bcallh and wcU«m, . uurfcra. w1t4k-11llffl,IZ batrus" • 

.,, • and~ IICllVlbcS0 ~~cod,~~ vaJuca. offC'Dds the 
. ,. . . . . . • . ... . . . • . 

. . ,. .. . • .. • 
• 

.• 
1 

' ! 
• I 

. . 
• 

• 

.. 



.. 
. ' 

• .. :::.~-~-.,:w:==-:=~~~armr 
• I I : • 

• • -'z.tafdleAa-dllol"(■]o,....-1.,.;i_dle_ofbll • • •• 
prapa1)'-, acatdal ~:, ~ n;b cbeai,,oymemol llfcor,O-,, 111-..fu,J 
..__..ac:u-,,. 1q:a.m~-,n:palllll:iacwaaad6i~b,IU.CBcardWldc:rmil 
t11· .• . II • • • • . : -\ . • : . I 
• • ~dleAa.asadlafltltBmnl.·;,_._.,pma!dmes~m.Tl1Jc

0 

• .. 
Vllbl.._Aa.lDIY .... ~DCDpmc~l~onnotteqniuiombcyoadtbc : ••-
~ ollbt pn,pcny at aay per,aa and prcacribiJI& n:quira:DCza and Slald.lldl ror 
cqmp-=- aa1 ~ 1.ar IIIOllllOf'1III DDile cd lbe colJ,cajoa, rq,cxtiq m.1 memion or 

• .dD,callo_ultremllllCb......._ • .• (4~.Sll.CS~(l994).) _ • . . • . '- . 
-tCO.IOZotdle--•--•l•]o-tlallcallC«..._ 

lbe ~ at--.aad beyoml the baodlrlcs ot m propaiy. u popcr,y a dcrmed m Scaioa 
25 of die Act. • •., t... aaia: poihnica in Winoil (Section 900.101 ha dddllfill DOi1e 
,pol..._tobc •dJean-.aa olmu:nd d9I uara:sombiJ' iDlfflaa with the njo)llnenl of lite 
or WIIII~ 11"'1\II tumba or DVICJI. o, so_ 11 to viowr ar,y ~ provwom, of this \ • • 

' ••• qa:pcr. • 

' .la ........ ~- ri:lel lO tbl: leftl ofa ~ . lbeeorc:uombiet • • • • 
• ~ w11b ~t. ~ ol life, the Jtoud takes imo con,.:kntion s.boi • 

1l4cJ of lbc Aa wbada llaUS 1h11 ·(1Jn ~ ib ordcn an:t dece-nainaliom. tllc &ant lball
lake umc:omacknllm all the racu and~ lsarin&aJ61 lbc raxxaablaal oflm 

cmalllm. dlldlltF\,"Ordqxasm 1fYOlved iac.Judiq;Ebu hmucd lO • • • 

I . TbeC91Xaaad~dmJlll'}'IO,Dr l rfcrmc:cwidl\l,cprou,ctlOfOftllc ' 

• tsaldl:~ ~u: pbys-.1 ~ • ~people. . . • • 

• ·r ,l'bll10aa1..sccoam:a1cftkaofed'polkltien101RC:" • .. .. -~· . ' . . . •:. 
3. • Tbe IUltabdil)' --~It)' ol~ pollu~ sawu.io die 1:rC1 in which iDis 

klcalrd. mcpbaa die qucaioa of proQtru,y of locahOn III tbr: atc1 mvol\'Cd: 
. • · •• flll\. ,_ . ... ' 

4 1'lt tecbmc&I pnct.ii:.abdisy and ecoo:mic IUSODlblesas o~udna or • , 
1 

• 

qMMIWU:C die cnuaJOQt. docbliJcs or 4rp0llU rau1ltng from nlCh poUuoon 
.cwte; Qd . • I . . . . 

5. ADJ~ ~IIUl:C. • ... .. . 
• • , . '4'51LCS~(l91.Jr.1~ - - .. • . . • r, .· .. . <.I 

11s Board i:a ~ • rrpd:Y ama comdcr ~•2QiJ or lhe At:.t whlcb staid 
• dial '"li~ lbe ~ c1vtJ Pf"'1tJ 10 be illJpced. d,c: 8oan1 u aulho~-to 

, .• ~• • • o • •,• ,•: ... : .. ~ .. _ . .. . . . . 

. . 



• J . ··• . _..,_.,_i\_...__., _ _ .,._,. ....... 
·' ......... loGDnla.,fac:laa.: • • . . 
• I • • 1 . • ·•~·-pa.-,o1•~ 
' - • . 

• 2.. .~ .. IINCDCeol_dle~aDtbt~oltbe-A:tlalOl-ln . ............ _,-~_.,..__.., _ _ :c ........... ,_ .. ........,., ... _ ... 
. • . ' -••. :. ·,-rf:"''.:;:::::-_~:.:: 

~; ud IO odlcrwia:: aid ill Clll:laal:ial walwu:ry c:omplim::e tfidt dlil • 

1
. Aclbydlewioalor...Smll;l'pcaamlimilartJ_mbjcdco't:=N:I.~_,.. I 

• ' $. 'Jk ....... prouu:yilllima.~pa-rityolfft"i(ul)'ld_iudic:aaodYkuuom : • 2 

.• • oldllilAa.b)'tbe~·· • ' • • 

• (41s• ~ 5142lhl.O~>-> • 

• 

,, 
. ' . 

·' firiimiPery HIPP: • .. · .. . - . ~ - ••,• ~·. 
• • 1ctl., ~==i::.m~:r~·:c::ibe~~~. 

•ofbowtbehcwcy¥PQf1•. (Tr. •JiM.) Tbtbcwqofllccrmmi•lcbJ'ttbl.m:dwa.ny ••• 
• 1 Ol&bcoosC1DU11111111famdlc11rpeae~taukn:dti,tbtbtdiothil~'"- (Tr. • •. 

f I&. ICM.) lbmdal;-bcarq off"ICEI" pnu,ut IO cdll,,cawJil obJeCUClftl dimacd tht panics CO 
.upc: llbe itAlC bef'- 1be Board. (Tr. u lOS.) RapeadcTa. iD m bnd', usua tblc the video 

• cape abauld adl be al&ffl:d U10 the ffCOl"d beaullc if C ii for \be purpo,c of riaw>duc:ripdon 

. . ·-
• • • it lll~U.Sjl ll ■ f<a' 1be pa,Jll)CotdactDIIII 1be GOlfC lbcft ii DD Co.malion fbal. 

• .,. recorded ku • ai:DDW aad citel., Aarum. Bm,mwr-fcal: 10,mtm of ll/1ooit-
, 

• tAu,ua II. 1088>, PCB 17JJ9 aml Knmk • Sr MsbKI .. lrNWGAo Aurdl lA»,wa 30, 
1990), PCB G-182 . ,Rc:sp,.• jt,7.J1 c.omp~ lbat 1h: mpc ii nor bc,n, adllJdla! 

. • for lb£~ of Ox~ or IOUDd but for tl;lr qua.Icy of the rypc or sounds &Id citts 10 
•• M~ lese~nr ,&, 1,,wn_tirr- (May 2J, 1991). PCB 90-149. ~ly...i 1.2.)1 

~• The Aoud.wtn .uaw lbe rape to be ea&erm imo ~ remnt for the visual drp~ or 

. • 
1_. ,. • 

;.ts be~ wblk: m opcnoon amt for a delcnpuoo of die 'rypea of noJX". but noe ror 19 
pu~ ot chanClttwn& the votwnc of !be DO&SC k'f'd. As lht 8c:ard fOW1d in Mmu, lht 

• ,plea u.pc ca be urallml &o danonstMe lhcjlDCIC. the sound of~• wamin,s devq or the roar 
# ol an cagJDt. l:ql OJI for UJ)' subswll.iYC pwpolp. Additionally·. the video q DOC QlmULat.iYC • . .. . 

' Toe rapoodaa's tiitf will be rtfm:oced 10 u ·Rap. 11 • . 
: •nw:~·srq,1y bndwdlbcffl~cnas · Rqv ... •. 
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~ ..... t.c.. .. ......,.-_..! ............... ...,.P"'rida ... 
,·~a1-....-.,.•~· ..... . 

"i PrsrclnPBski:nma • 

i. _.: _. 

.• OIIOc::lailul.1, llMt~waslldd•lbeofl"".:c;.ofCol.lmbilCicyHall, ~.-.. ,.. ... .....,. ...... ___ ... ...,,..,.,\ 
~~•Al 1k doK ofdlealllemm .---.ds::uaiOD. dtc bcariD&ofTICU ii 
baaaaadWiec:aa..Sd:ifeclialbodliputialll>lik-dstatllmtalpapcnbJNa.anbalO, ' ;; 
19H .......... Ille~ .... Pl'(ICldllral ,cqaain:mau • 35 w. Adm. C.odc 103.180 , • '. 

-_,~ll(b)oflkM. • . ' \ , • : ' 

I • 'Ille..__,...;, aitRaal~md NI MtJ' 19, 1995 compla.imtl&: ftkd I 

- ==~May~~·-:--=::,':.:-=:-:= 1be • • • • 
. ___ .. _,w, __ 50"::"'"'a,f"""'""'_lh<_ ... _ . 

pi-acml111Jlarila". Aaaltdallo¥o 'IIICftkldOcsol,a-ll,1995. • 
.. Da:aDtm u: 12 ud lJ. 1m, 4 • \ 

• • • • C--sml Bpckgmupd ' • 

• • • Ms. ~ .. U: • atnalt ftmaJY tt:ddmce iD • rcsidc:milJ ara or the Cify ot \ 
• · C'olraDbil,. (Tr. • 21-24. 8rid aa l.)J Ms. Hoffman bu beaua lhil rcsidcnce since 19S9. • • ' 

• (Tr. tt ll. 8rd tl l.l la 19'9 die 1n2 .toe the Ciry cumndy,operws kl mauRtuee 
.,. •• fa:ildr, wbicb. die IOfau of. \tJ£ IIDlle iD ~. WU UI open area with IDnle «du tmcs, 

baryt.boaadodlel-~ CT, .• ~I.Bridal .) 1beCilybui11abrtii:pumpbauso• 
.......- belate 1961 ca dlie pcopeny bebftj Ms. Hoffman'• propmy. (Tr. ar 29. Btid al· I . 

• ' Camp. Ea.14 ,• la 1967. dleC'llyb.iilta 'a,pbriµ: lbcdootbcamepic:ccofpropaty. 
• (Tr. • 2'. 8nd II I . R:ap. E&.134 (bnb: v,.1"iao only). r. DwiDs the time period autinl"iD 

1961 Ullbl 1bc ~ UDCIIJ added u, tbcoll.cil.iry im:lud.ins a alt bin Ud upbah bin (Comp . • 
• Ea .llOJ. qa:n:eucpiks(c:c.q.. &.Ill Im !OJ. cutllpik t~- f.a .112mi 15), 
• •• _ .. 'llo'l""''""1(~. & .'21.·lt"11. & .,,v ................................. 

(Camp. & .121). (Tr. at S0-65 .) "J}le lCIUlhws:11 comer oC Ml. Hoffman'•~ is • 
llplp&l.inmdy 191 l'eef. fft .J fJ'Qmllae 11Jse &hcc made up of the twEk staed built iD 1967 and 

..._ • tbc ~..._ (It. &1109. Comp. Ex.139.) The utrand asphal1 bim~approximatd.1247 
ft twmme~comerolMs. Hoff"man"thmtse. (Tr . .a2u.Cocap. & .139.> Ms. _ 
Hoffman·, ba.dc • locaaal rnu&)lly 26 ft. in Crom I.he property lint: . (fr. 11 212, Comp. &.I 

• 39.) Tht ma~ lecalirl• anwcdoaa Dllagul&r pica: prkllil wtaitb•buu 
C9ff1Plt;ml!'-"S raldaEe .J othen Oil ODe' pSe, & CCCD£tcr)' on IOOthff side and a park a1oog • 
""11'-'uol:e· (Rap.11~. ~.&.'2.) •. . . 

1 .nc tamcnp: ot die ~ :nu be rderm:cd u, as '"T;. 11 . •. and lbc complainam's pan~ 
beanrC bnriwill be referred ro as. ·end at .•. • . 
• nc complainull's o.btblu wiU be ffler=a:d IOU "'Cmnp. &I .. •. 

s1, Tbt ~·•ciJlibRI Wlll be itfc:m:d io-.u ·Resp._~ .... - • . ~ . . . . 

.. 

.. 



.. .. . . , •. 
'J'belCU)' maulcnuice facility utilira acvcnl diff'c:ttnt trucb to perform varioua road 

and otbcr mainawlcc-Wb around tbc City. Also tbe CU)' owna and operalCS acvenl , . 
diff~ machines llKh u backbocs, dOlUli and an cndloader which milt In canying wt the •. 
nwntc:nancc l\mc:t.ions for the Ciiy. (Sec Rc411EI.112. 26, 28, 29 and 34.) FlnaJly, there 

•uc &ho 1evenJ Olber picccl of i:iquipmcru stored at lbc facility such u a Sttect I\V'CCPCI', a 
·Bomaa"' roller and several tn1Cb used ror sprcadina oil on streeu. (See Coqip. Ex.IS, 18 
and 22, Resp. Ex.n and 28t) The oonml bmineu houn or the facility are j:001.m. 10 4:30 
p.rn. (Tr. A! 725.) Howcffl', duo LO cmergcu:tcl, IUChu soow scorms and waler.main 
breab, the facility ts used anytimo throu.&boul·I 24-hour period dcpeo:liog on when the 
cmerxency occun. (fr. ■1 7:ft.) 

l&amlliDlllt ··\ • •• Amlmi:IIII· •· 

• AlthouJhccxgp '•nanr. ldnol1pcdficallyargucthc&dorsofSection33(c)oftbe·""" 
in iu bricf,<thc: Boud, r: r of tbc,rcadcn, will summarize compl&inam's argumcn1. wlllt:"i 
lend to be. ~lalcd lO OOC ' the factors, 

• 
• • 
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,Hoffmao teldficd tb.u lbc DOiJe prohibited her from enjoyina bl:9baclcyard and ditrwt.. bcr 
alcq,. (Brier u 3-4, Tr, 116--111.JLCocnplauau&.aac:ru rml!1 oftbc oolJc rram the 
tnl.io&c-..xe facility bu been~. raa.,ue f mo,1a of akep, irritability Uld depraakm 
frombavingtolistentothcoobe. (Brieflt Tr.atll9.) . , . 

To~ the lt:llimony' or Ms. orrman campLllnanletlled Mi's. Schuler, Ms. • 
Hoffman', dau,hlcr. (Brief it 4-5, Tr. u 246.) Mn. Sclukr and her r1n11Jy lived at Ms. • 
Herrman·• bout periodkally tram 1973 to 1994. (Tr. u 241.) During lhoie. J>Cri9d,ofthno 
Mrs. Sc.buJer aod her family lived In t1f bascmtruofihe bowc. (fr. 11247.) Mn. Schuler 
testified Uat yau could ooc convene oowde wbal ~ wu ICUvltyiat the facilJry·duc to the 
roar of the cqines mi tblt the backup wunina devices we~ DOt the only annaya.ncc. (Brief 
at 4, Tr. ll 248-249.) Mn. Schuler stated that thc ooisc fl"Om ihe tile would wake her husband 
and occuncd during odd boun or lbe-dly and oat just dllfina normal wortlng hours. (Tr. at 
150.) Mn. SdwJcr Q.I.Cd. \hat the 9fOrt.ina houn ~ net rmriclCd IO 8:00 a.rn . to 5;00 
p.m. durio&: the awnma: instead the Ciiy e111ployees cou]d st.ut 116:00 a.m. or 7:00 1.m. ~ 
l!lhc wcalbc:r nuncd bad ift wid:er, • ... it an be.u any hour of the day". (Bricfu S, Tr. tt . 

~~~~:=~.~~~~~=~-~•:\~~!~~·=o~~ 
qinc pufJ a lot ofSlJUS on .you , wKlut: stm.J• which "llll prevenu you f~mflt(formin&one 
mm1nd pcrcm1" ai wort lhe peJ,t day_. {Bt1ef It 5, Tr. 252-254!) 

.f'lut compl1inant pmtnlcd the tatimoO)' of Mr. Grq ~of the Aatu:Y wbo 
, ■ppcan:d on behalf or complainant to runher SVppoR the conlcntion of a nuisance violatioo. 

(Brief at S-9.) Mr. 7.ak, based on his observ■tiom II me 1ite. \be prior tatimony of O • 

compl&imft."s witnt:ssq. and \be meuumnmu wcm by the A~ and E.D.f ,'btif,ed lhal 
there were con,idcrable exceedeaccs or the Board's munerical llrhilltion1 and lhat lhere ls ■ 
well-rowded ra.iisance c:ompl■ini ,qardina: 1he operuil)RS lt the facility. (Brier I ts, Tr. II 
287-288.) Mr. Zak ~ ifiaJty D'lCIIUOn=d the IOfldins and unloading orauregate and lhe. 
engine ROile of from erd loader and the trucks u operations which may resulc ln • 11.1tSaQCC. 
(Tr. u 287-2&8.) Nat Mr. Zak testified lhat the noise mcasumnaus and the rauhs catFD by 
M,.. Hol'fm■o ■ad the Aaency which 'ftf't en&erm into the r=ont u tomplainanl 's elhibit 
munber rwo (2) arc empiric.al racrs which "'vibltlmiatt and badi:·up Ms. Horrman·, claims or 
OJisancc: noise· . (Brier 116. Tr. af288, ·Tr. 11290-330.) ln response IO wbetbtr lbe 
~mntnU were taken io compliance wilh the regulations, Mr. Zak rtattd "'filn scrim.I ii 
was", except Wt "'(1Jhc one uu where i1 wou.Jd not necessarily be in stricc compU1ncc: would 
t"¥= a siiwtion of havU11 the microphone in the window"' . (Brier at 9, Tr. at 2?4,-29S.) 
However. Mr, 2.ak testi fied funher 1ha1: . 

• T)tpially the way it' s dooe, according to musurcmcnt 1t1.nd.anb, would be ti/ 
have the microphone located ou1doors, 11 !cut rwcmy-five rce1 rrom the 
rcsidcui.tl SUUCDUC. However, ~ is some l&tiOJdc in the way this is doae. 
Jr corrections ■re made ror • differeru coofigw-ation, lD 01.hie!- words, in this case 

. . 
• f.neioecriog Dynamic,; International (E.D.I .) i.s • C00,1UltaN cnainoerina fum ru,m by d;lc 
City lO take soutld mcasuremc:na1>f,lhc activjlics U thtc: site. 

•-
.. 
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- ........ -...... .... - ...... (>;c)of-
.... lie~ ltMJ we~ lbk'ao 'fa'lfy dtic valictir)' of aur cucbcn 
_ ... ...,,olE.DJ. _,.. ___ __,..,_.,._ .....,_.,. __ ., __ , ___ ...... ..,. ... 
..._. ... up llcq: winuaU)' Ille-. (Tr. at l§l4..295, 36S-l'10.) 

Complaiaull'a t:rictlClll:lldal& "(llllia remit WU bMd upon Mr. Zal: '1 opimcm dml: die 
~ tacilily II ■ Clul '"8"' cmiacr a.I Ml. Hoffnma"t home ia I Qui "A." n:ctiYa' 

- die-.,.__ U.. C<>dml""""' <SLIJCM) code (S<Ctioo,601.102 °'"" 
~)" ml c:ilCa 11> Mr. Zak't ltllimoa)'. (Brief ll 7, Tr. ll 301-JOt.) Camplau:aal 
usua, u. • ~ &cilirJ no. ·e· 1u.t ao:1 PDl c.. ·c· 1.1m "'tfcauxi1 docs 

, io ._ wer, bea...,. imw1ri11 ap.iip:rlm. lldl a tba1 COi.UiS ill coal ~ or Cl'llffYins • 
opnaicD". (Brid' 11 6, Tr. • lOJ..lm). Fimlly ia a,ppa,i or me claim by a:impl.l..i1:&m that 
~ICC-mile c.aa:mdcacca ll aialll~ .._ it. "(IJilbw&b mcaurememil M:ze OOl 
w:atatai&hl.M.r.Zakanftaldlllrep,dlcaofwbclba'tbDaaauremanwcictakenwir.b 
cbeUlup~dowa.aklls•*1&mecqo.ipllC::milbi:iaausd,~~.-.IOICittbcllllle 
~•. (Brief• 6, Tr. ll ll~Jll.) 

' . 
/ mlld !':'::.~= ~--==-~~wn:·~ca:·a!!~~~ 

trit.blbcmmaiculi:ait1, would.be rwockcibdla&SOObcru. lldccibdl11 l,OOObtrU. 11 
dcl:eck II. 2,000 ba1Z,, and IU doabdt • 4,000 bt:rU. (Tr. at 301.) Mt. Zak atifltd lhal 
aaa1c:Q.a • Ible 63 bauoaatre bend "Mlldd typcalJy n:pracm abr&dl aoisc. from na-.1 
combua.dlcacua": lilt kYdt a& 500 bc:rU "co.lid be• IMnbtT of 1CL11CCS ~ - pcrnap; • • 
~ofU'\ICt DOMC. cod loaderDOS•: IS leYds • l ,OOObcitt&Dd 2,000 bc:rtz 
"woukl in all liabbood be lbc tKkup bcq,a' from 8ll'J c:quipmed: 10 equipped ill tbc yard•; 

• die Jcwl ■I 4,000 bclu "Wl'OUld be:. apm, just DOS" CDlllROQI from the c:qu.ipment iD BffltR,I, 
ID1 wplid be 'IClra' bird Ill cbanacnu i1 CG111U11 from t ...,afs IOW'CC • dris pod. u was 
tbe amdcc&bds back• .SOU bcra.. • (Bricfll 7. Tr. at 324-326 . Comp. Ea I 42.) Mr. Zak 

•,fun!sraate1"(1)1'1 ■ Jildl:difficul110cbancicrizecuajywhffl:tbme(lbtua:alcmof 
4 ,000 bcml came fnxn" Mid dW "Mt. Tolan will be able: 10 SJYC you IDOff: infonnatioa aa 
dJe probable~ ol lboc lndl.• (Tr. ll llS.) . . 

Conbcmin.a 11,e blctup wuui.121 deviczs arwJ the possible aempdon uoder Section . 
9l0.107(b), wbith--. '"Sc:cbons 901 .102 lbrou&b 901. 106 inclus:ivc Iba.LI noc apply to aound 
emmed tnxn C1J1C11CPCY Q11bD1 de'llCCS ud Wftplalal uieey valves" ,.eompbi..nd swcs 
Iba( Mr. Zak UIUICd ID draftq dWi ~visioo aQd b:: tesrifcd lblt \NI~ WU meam lO 
apply to in. c:mctgcncy wamiQa,dcviccl. u:b as fircsimll lc,c;md aa &be Sl&bOD, ciatllaicoa 
lhc ~cam da&i cue.' (Bnd aa 7. Tr. 332-317.J Complamant'1 IUlCI "Iha.I Mr. Zak &all 
lbe blUIOil E.P .A. ba\'C mkcn \be poatico lbat the ~ docs oot app,l)"'lO bad:--up alumJ 
as they ah- DOI true a:net)ale,J wanuua de-rices • . (Bric( ll ? . Tr. ll4). Ccn,pwnam argues 
thal tht "'lblack~ &Llrms are a sakty device u CllppO:lfd to au emcrgcncy ~ devxe'" • , 
a.nd •(t)t..15, lbe .anptioa II DOI. applabfc lO this CUC IJF:lme t.cbtp almni do OOC falJ 
•11Aiutbcscopc,o(lbeprorinoo'". t8nd.a7.) • 

.. 



• .. 

f Th; IOdl.l NP C!'.909lflis DW gf ttlc goJMkm MIYGiC 

• CompWnm: wms lhal ~tbcu&h rapoDISenl "'runblca on""about tbc IIXlal and 
~ ..::ccuiry of the mainteOl.atc MDiry"', h "'over1oob the simple fld that tbc KrVk:es 
performed by the Mainlc:nancc: DcpartmlN. will continue 10 be provided rqardlcss Dr where 

~ 1 the mainlcnancc facilily is locuod"'. (Reply at l,)· Compla..inanl ll'J'UCI that lhe M>Cial and 
e:conamic value will neither cbange nor be affected btc.aue the ftcillty Wm remain ocar or in 
the.City. (Replyat7.) "' • . ... . . 

Jbe BlitJ.biliIY or YDBlilfhilitv g(tbe DOltut!on IOll[U. In lbc ln;.t in which ii La fogrc<I 
in;ludior \bePYAllo oComi:imirv or WS:11i9o lo the 131 invoJvrn . 

•Camp\ainam aueru chat tbc m&lrmllnce f¥Ui'Y ls neither tu iced nor compau"bk with 
IJitlllffllUDdin&uea, (BrieflltJO.) c.omplai.nant'sbricfmalntai.mlhatthemainltlllnCC 
facility is dcflrute.ly DOl compatible with the IUl'TOU1Jding um because ii ls 1i1Uaced ia a 
n:sidcm:ial arct-wilb hcwes arcMd it"'. (Bricf•f"IO, Tr. at-4'.) Addidonally, complainant· 
citei,to the testimony or Mr. John Coats, a former mayor of tb: City, who testified that, In h1s • 
opi.ruon., lhe present location of IM 'maintcnance facility \VU inappn:,priltc for the nwntenati'e 
fa,cility mi UW then: is a fair amount of ,fUl'a.l undeveloped prope:ny near the City limits which 
would be appropriate (or the winltnUICe facility. (Briehl 10, Tr. at 216-218.) 
Furthermore, complaJnuu argues the fact lba~ lhe mairenance ftcllil)' wu mned rcsidcati.11 
unlil 1989 and,.he City rtt0ned ff0ffl raidt:ruial 10 agriculcunl. and broadened the acope of 
die dd"Ln&tion or agriallrural tQ iDctudc mwibpaJ buildinp u a pennitttd use, dcmomtnics 
that the Siu: is noc SWl&bk. (Brief 10-11.) Compwnant lt&tcs lNI the City's PlaMlng 
Cormniuion an:1 Zoaina 8oud of Appeab had denied lhe City's ~ 10 rnoDC lhe 
mainl.tftaocc facility from rcsidentiaJ to -,ric'ulrunJ, nevenbeless the Ciry changed the zoninJ. • 
(Brief ll 11.) Complainant ,50 IJl,l.iruins lhal lhe City hu lwiu comidtred movifl& the 
tna.inttmta: facilily; oocc ror consutllCtioo of a road, and in 1994 bteauJe i1 had grown 10 rasr·· 
during the lhrT:c YWJ that the Ciry su,;rintcndcnt did noc belie-\ic upani:ting the an:)OW'll or 
cquipmtDJ:aclhtfacillrywuwiac:duetot.btresidcntiaJarca. (Brief1tll.) Finlfty, •., 
compbinanl wens lb.I.I ·(tlbe Cily has coradcd lhll the pracnl site- of the maintcnanc:c 

• facility is in.sufficie111. and i1 tw recently been looking II allCroative sifcs to n:1ocatt ~ 
1 mailllC"nAla: facility•. (Bridal 11 .). • • 

•1n addition 10 l~a ;riun:n~. -~ ~ainant al~~~ u.;; ~ rru~ raci!iry 
has bad• ncgati_.e dfec1 oo the~ value of bcr home u fw1.htr proof or ~itabilily 
i r the locatioh for lhc mainlenance raciliry. 8hid at 9.) Complainar1 wens lhal "(1Jht 

- AsKs.sor cteclbscd lhllaucssed value of Ms. Hoffman'• home by fiv-e ptn:,enuge poinlS due 10 
• •nei,&hborbood factors··. which can only be attributable to k mwterwx:e raciliry. (Brief &1 

9.) Additionally, complainant sWCS UW "'bu property value bas decruscd u a consequeacc 
of lhe,.noile and she would have a hl;d time selling her bomc di.IC' 10 lhe noise g~tc:d_at lhe 

maintcJUDCCf~iry"'. (Bri;~ll~.) '. °' , •: \ ' . • 
0 

• 

.. :.::~i•~~,!'!~=~~t:!;:~:. 1:;"'!~';l,:~,;4!:;l. or #irnim•i01.'~ . ~ , 
~ ' . • . . .. 

. ,,, 

• 

. ... 



,, ... I . 
I • • • 

Coapla:illm-. .. Mr. Zlll:~tlalberl:arefhc.(S)ciool~•. • •• 
....... pn,llliaa ... W.. Haffaa•~ (Brid' ■ 7-9. ) Mr.2--ICIUfaldllt ... __ ., ___ ....... --,....--10 .. . . , 

_....,_..,.._Madd400.adfta'. Ndaoabc:iQa:dlc~oladncn" adla .., ___ ... ..,. ___ ... pidoop_....,_ ... .....,._ (Brid 

• 7-1 . Tr. • Ml. )'1, <:amp. &an.,. 6, 10, lS. aal,34.) Na.I W,. Zit .-ad drlldae 
...,,.. ,- ..,.. t. ndocalDdoaailoit r.. fn:a~'•raidac:e: • po11ibie. 
-a ol dla CIC)'~ aiaa ii• a mmd blrriel". (llrict al I . Tr. ■ .UJ.-JoW. Comp. Ea: n ., nn. __ ._..,c.,......,__., ___ ,. .... 
- IO Dt ..U. al lk. tllMidq, pm,ablil lbe ...S fna. mwdiac GUI from Ilk builcliQs 

# ~ •c:a.ilaaa ..& lbell" ..S uat..cd ftbl::IJ1,liu _.....10 "abearblClllad, 
__ o< ... ..._ . .......... .....,,......,-...o( ... 
i:anprofds f:awdiat• . (8rid a&I, Tr. II. Ji4S.l46.} F-oar\b. Mr. Zak &cll.ifllCd lhlta ~ • 

• a, aa II a l!Mld barncr, lbol6:I be tiuill: uaat lk propa17 liDc ol ~ - Holfmm • 
.,.tnwmMdJ 150 co 200 rca in lalStl:I, rouply 20 feet bip ...SI lllft"cicm lhdnca u, 
11....Sia.wiad. (Bncfaal.Tr. a&l46.) Fmany. Mr. Zak....Slhallbe~11pwamin,: • 
dev- ....S be~oolbc __ eqgjpaclll _,, lllw:bemdaipad 10 ~ tbe 

• Nct.ol400m,fflcr cquipmmd.ailopaalldfreqaem.lyalR. (Bridtt9, Tr. ll 
• 1614 Mr. Zak Ullltbctllrritti1Q1:1QCN1ty~. ·t1)ookiaa•dlc:ocai~bud 
.. da~ '!'~ ibt aaafflen, azid dll;boildirW liaq: . ..Scw:n CIIOVIQI die IUrq;tle 

ptlc:: 11 '1dl ..... ID,, •.. , briltelbc lndldoWDIOUIICdlbclUDCrial liat.ib• (Tr. al 
•),t; . ) ~,. Mr. Zak IIIWd lbal ·mon1cr10101w;dlir: probk:m. oacm:c:dlcouxa 
\ comb~ t!luric:r .ioa, wi&b lbe cdlp' IUQCUd way1 or IOlvma tb£ problem. - (Tc. 

II ]".I ' Mr. Zak iaaif..S tbal tbe 0011,lf a:ldq lbe iDluJMioa and dtyM.11 CO &be Cicy 

•. =~wm:~;=:::=::1r«!~~tbe~===~ 
~rc.lbeNdala400aa&fflu. (Tr. 11.362.) 

1
.,.. . ,,.,,,, 

. 1a-"-"'·---.., .... __ .,_ ... __ ~ _ 
.. ...,... ......, Mr. bk ll&ICd .. ... i.a tbe OSHA~ do 0DI nquitt tachlp 
&Lum« taerpcr. 11 an otana-ismod.iDlmlo11be bKbip tkp::r• . CT•• 163.) 
Add~IJ. ~ UIG!ll9d c:allibil."46~JIIIIPWb IObe aa,,py oltbc 191>li::abJe 
o.c..,.....,s.r..ym!Hc&llll-<OSHAl-• 29C.F.R. 1!126.601(4). 
wllli:b .... : • 

·' 

(4) No ea,plora' lhal1 '1SIC any mocor- vdudc cquipmem baviaJ ID 
obanElcd view IO tbc ra.r ~: • 

Tbt ftbicle bu• rnme sipa.l alllm audi"blc above: lbe 
sunou.nd.u11 no11e level or: • 

(l) 

~ Tk cbde ia bacml up only wbcn an oblel'wT signab dW ii is safe 10. 
dom. • ' ,. 

·•· 



.. 

. . 

~. .., • • r • 

Complaina:al co~ludcs thac d~ or add~• switch to cum orr the~ warnln& • • 
de-Ymilbsiblc. {Brid"119.) • • • · 

, 
• • ARY Ntgqugp: c.pqmJifiS 1 •' 

4 ~ 
' ·complainant IUlCI thi1 •11Jhcti1y has oot tldn ~ sutm.antlve"n:mecflal meaaudr10 ; 

11:J!1ucc the noise COW,IOIIS froai itJ maiDlcunce facility ... (Brief II 10.)t Furtbcanoro. 
• c:ompla~ lha.t -;the reduaioo of 1he noise-from ono.back•up aJarm Ii nnl 1ignifteant • 

ia ligtss of lhe fact tbal the City en&ifur leltlfied lblt lhe two backhoes, the mot.Or ~• and I 
tbe dump web 'ue cqu~ with back-up aann,•. (Brief.al 10.) Finallt, complalnam . • 
&fl\lCS thal the City blJ previgwly p~ 10 build IOUnd barriers, install hospital grade , • 
mufflen oo i.ta bea'r1 cquipmeal, and dlst-ooncc:1 the back-up aJums ft, rwohc lhis cue ~ 

.has~doneso. (Bridar.l'I) '_ • • ' • ·•\. 

~"' . ~- .. .. •-· • ., .. 
• • • • • -'c.. ~ ... • • • •. 

•. ~ Ciry_ S:UlCI 'w}hil mpondc:n1 lldaiowledgr::s ~ '°:'l¥.U ln:im the • • • 
G)IJDCrwx:t: racil1ty wbich ma\aJJei:c some a.spec! of'9111N,iam1nt'1 life, the reco(d shows 
ll:!,t the IOW:M1s do DOC eausc: wu-casocp.bl8'ialerfercncc with lhc chjoymcn1 or lire and lhu do 
ooc violalc &lie Act or Boan1 ~lations" . (Resp at 9 .) Qlin& to Ws)ls Ma®facNriOI f-8 v 
et.8, 73 IU ,2d 226, 383 N.E.2d 148, '\50 (1978), the Ciry argues lhal "(1Jbt 'ru.,orablcncu' 
orlhc noise niat be ddermincd in light oft.be flClOn Kl forth-in Section 33{c) oflhe Acl,,. 
(Resp • .119,l TbeCity. in us post-bcariag brier, addrascs each of the Section 3l(c) fctors 
wlshfoftof. • :.. • • • ~ 

> • • • ~ .a. , • ~ D •.._. 

Jbc chmcts:c and <kiRRIC or iniYa to or ioo:rt<ttnee with 111; PCPICClion or its b«hh • 
·\ ,sso:m1wc1tv:sandfhn~."":9~~[lhePS9Pk:: , • ~- ~, ..,. _, ~· • • • • 

. • 'Citing ro ~- PC8.s9~l~Au1. 30,)990), the <!tty states J(i)n eomidcriq ~ • ·o 
dlll'ac:terolthe intc:rfcmicecauscd ~ 10Ur.! from lbe~nan::M-acilify the standard 'l • 0 
whkh tllc~rdcn ·u thal I.be DDise submrmlly _udTm,ueat.Iy ~res with the u,ir and • . 
etio)'mellf of Ii.le ~ .propeny, beyond minor or lrining 1.MOY'IIIU or di5c:omfort', 11.t lhat "!I• 

lhe record com.a.UII c.onflicting testilncfl,Y 11nd evidence concemin& the ex lent of the noise fn:,m 
_ ~ maiJllcnaoce racmiy•. (Resp. 11 IO.) · Tbe City ISSICrts 1h11 ~(i)n this regard Complainlnc: • 

{

• hn'M:lr pracnts conllic.ti.n& leSlltl'IOny. md die ruord cont.Iii~ conOicting'evidence as 50tnC • 

~ ncighboB cipericnce no discomfon or disturbance rrom the mainltnaocc lacihl)'". (asp. at 
I . IQ,) .. • I . • • • -:. • • 

11 
The Ciry mtei WI the major inlaf~•a.1kged by ;o;Jairmu i; the ltuenuption~r • ~ 

\ . ::~=~~~iy
1
} .. 

1
~~t1

1
r,~!1:~rf~~=p=

rd:!;0
~ript 

when: tbert is catimooy by c.omplainana concerning noise inltrfering wilh 1lcc:p. states in its 
bric! lbal lhl:re is OOI a single couy in complainant's log (c.ompla~•s exhibit 137} •here 

... 
1leep had bcal disrutbcd, and lhal its wimessq, the acting Dircctoc ol Publ~ Works aod Ciry , 
Erlgi.occr, bolh i=ified thal DOD•wotkiJ1&hour emergcncic.s happened onllfwc to sewn run: 

• • • . . 
' • ' . • • ' .• • • • 



..,,. ,...ao.,t)U.C., .............. daa .. aapptlrlc:aaiplalamr"• 
ca..fll ....... al ................ --=---~ (Jtelp. ■ 1 1.) 

Ilea .. . .,,.,._.., .. ___ ...... _ ..... ~ 

ca-s ... ~. t.w IUtp:rJ •• !lplr'QD &1111 inn.mma.,,y .. Jd1a:rs pocdy QD bcr 
• CftlllllDl-,mpt'CIUrlldmaaacr- . <Rt::c, a 12., llc:tpxdcaluaautba&cucnpl&malll·, . 

•5'11Ca •• .__ c::aQP&mm • Iba a11qa1 mae poUuaaacamcd fm ~cciu, 
Glillla..tadl ·d!ll kwolDl\w-lllfpnct (M:ipmtla,tltyoaelDCll'll)~pcrlormc:dc.:iba 
GA._ w dcucbed a:11,a1. DDS tludd-1p. cballJca. and~ a1ld 1bc bas had CJ'S 
problanldlbobfe· . CJtap. • 11.J ll:llrapms101bc!'daccdmacrfttclx:c'1olwaRJ61:i:n 
bcrpnlall.~mlcr1W1111 . .,._.lnamowaUld~cbcu.teofbcrpropcnJ'. 
,_...... .,__ - ~ rec:ionldca Giit auppar,a fu:dq: dm ~ UR:daaa b • 
OCICm1'IIIIII ti.al,. • ll .) Raipmdr:m ua d)M ·(1lbcft': a ao ff1dao: d:111 Complamlla 
asena.a.s ,......,.. .. amuplrdo.~ • ..,..,, lbc bal aoly aut\ed da If 
lDl&m~'". C,lilap uU.) ~aacn:1dl;a;Cbc:ffWbCJdyC:.-n:termcr:_,tbc, 
~ol ~ 11111 DI lllll'lt ticrwem Ma Hofflua 111d Mn. OuUbcrJ (Ms. 

~·, ~--me, wen a,.,to~ wllbc-=ta acbtl' bum tbcu own 
n::iipa;;uw)ardl Md wen:~ 1bc tuec& fmmmae &11Xla7. (Rap. al U .). 

1a aappon 61 a carr·, matalU0D tlm tlle ra:anht:a am inmde IUppCll1 ror • , 
Radutf al~ aa:rf~. • mtmrao am a wtmcallCI lc:ltlfd (Tr ■t 702•106. • • 

. ~NO ..t ~ lJ. nccblXn ID Mt. Hotlmm. ,mcnlJy d'l&I they bc■rd tbc D0ae .rrom 
mr ~ fK.dcJ bul • OI nae liloCla° lbaD or ldaf~ wnb dlClr UIJD1ftJetll or life. 
1Wbdi camtadm lbc poccmaUJ bwcd ~ of compb.mam and comptuoam·, wwa1£S

0 ~ 
lclllDIDIIJ. tlt.ap ■ l l- 1~) AddlllOnl.Dy.ffliJIODdal ■rJUCStfalal'fJl'lftlNnoue • 
paaaaaau ~ bJ lhe A,mcy aid mdf lbow CKttdcrJccs m --cf ardl, dmc: 
~ ~ attntuablil m lbc back.~ WVQUIJ ckvm Wh.:h ~~ b)' 35 Jli . 
Ad1D Cak 901 1071b). tRelp ll 1~17) fll'l■I IJ . ,wpoadcatu:aau tha.l 00ftlplalmnl may 

bavebocacDD "' ... ~ web rccordUIIIIOW:d from lbc bcullJ, todll!:a-=: tbal ibc may rm• 
kiaca' be abll lO ~ wtlac:b a,mm ~~-ta arlm reu &II IDWld UlllUIJff'"'·' !"' 

,, b:caule-ol tbt'CDUICl ~ mmplla:all.•1klp~lt.lllam:nllwoakl'qwby~arc.• . • 
GD~ IDa:mnl. (Jt.c:lp. uJ)..17.CampEal37~Rap. Ea.16Uld7) •~ 

•lb c:..:ha:k'tbcOy G11nlbal "c~~ltdlbilwma;or 10Wceof • " 
~ - 1111:cp ~ qd loa."&bal c11.&m .... suppon.ed..,, lbc ~idroce in !be 

0

fCIODfd·. ■ml ch■1 ·(b~ Gtba' c:unpwntS of uar:rfc:n:noe ■re~ by aorooly berawn 

::-:a~:==::!t::::::::~,~. ' .. 
(~ II J).11. ) Tbcrefori UJ mtcrf~ allqpldocs not suppch ■ ftndlllg that tbc 

·~a~. ( Resp.. 11 11., , 

Ds fPClll 1Qd CS'PSPPJJC !Iba Of lbs pollutjgn pogrg; 

Tbc C.,-~ lb&I ~ tacilll:y providcl mbauaw social and ecooomic benefllJ ro tbc 
~ bcc::■ms a II an tmqn.l put or pcrform.laJ ac:cessary govc.nmc:nul ~ such 

/ 



~ '·}. ···.: •. ,..'!•:. , ··:, ~. - ,:z , .• 
••••" 'l_. ~ r"' ... ,•,•,iii I•.! • 

l ~ • \ . , , itrta11amlsl-.,.it,soowrelbov1J'hah.apreadiJ.a.ario.mm1W"OtPma (Rtsp.1118.) 
.. .. FunbcnnaR, "° cuy ~ '"(tJbe work.carried OUHl lhe maintmance facility ii ®DC by 

• • .& ", • publ~ TD&Ddate ~ a,pervittd by tbe klcal ao"!!ftWl8 body.• · (Resp. at 18.)~Fintlly, \be City 
~ :~ dlll the-facility .employs 17 ~ ntudifl& UK: City Engineer and ICCl'CW)'. (Resp. II • 

• :·, ·:. ::~ IB:l • 'Jbc ~i!lbililY ~,inpnqh~gy of~ ..;iw:;. 1. i: , .. ;~: wh;;~ ii j, ,,.,;!Cd • 

,. .. . im.,1Jdm1 lhc:; guquon of pmgimilv 9[ l0Clli9D in lhe 1rea. involved • • 
.. ) V; ,, • ' . • • ' .. 
,..:. , ' -.. ; . Tbc City ancrd that •11Jbe record indtealCII lllC. tU&in&arwu facility is suit.1.bly loeatcd 
~- ~:'" • . . - ·' 10 ,av~ ii, purpose in providin,'n,paif servic:ea to roads, scwen~ lift Alllions and the collection 

.' ... 1 ·~-~~-. =, ~;:,,~9~r~,=~ ~~l~i:!~~i!::,"!;°~ ::'.;1:~on 
' • ·•. , ~ locamd ru., 111b,ch cnabl.ea·us IO provide quiet~* 'time anywhC'Tc WI ~ 

. : . '" "ttSpOZCwcuJJbt.,r.:cdc:d inlhecity forany typc:oruiruation·(Tr. at 718), _and tbauur.h .. • 
~ _. :::.· • • ~ Joc.uiaQ is ·exuun!Jy dtsinbie•(Tn,al 719). (Resp. at 19.) Additionally, tf\c City IJJW-5 
;) ;. ~ ·tbalcomplainam'sstatcmcNSthallhcfacilityisnotsuilableorcompatJ"blcbcaweoftbc 

-~ . surrow.titJ.S raidemial:aii:a is DOl &harcd by 61,ller cily. ~icknu by citing the lCStimony of 
.r Mn. Zoeller.who staled ·1 don:..1 sec how I can comp1a.in•, •J rc;el very luclcy, I'm die vuy 

~ ·• .. • flrtt !Crffl tbac ever gets plowed when it snows, so I'm always able: to go lo WOl'k 
•• • CVC'f)day·CJ9.a:1804), (Rcfp. as 19.), f"mally, the Ciry usc,u that •1,Jllhou:gh the 

• Complaitlanr. has prioriry of locaiion, in dw I.he bought her property ln ·l9S9 (fr. at 8) and 
Respondent nocWllil 1967 (R. Ea. 18)1

, suchl'lrill noc.ovenideother~minlhis 
cue·. (Resp.11 19,) • • 

Jbe ccchl1ical PASliCJbilitv Ind ecooomic rrugrybJeom 0Cmlocin1 Of FlimiNtint the 
rmiui2n1 diWt1R or dsP95it:s itaihinz frnro RXh pollution KNCPC 

I 
t . 

• • 1bc City ciies ~ lka11rr y Baodo- PCl 92-26 (July I, 1993), which SU~ ·111rx-... • 
rocus or inqWJ')' uuo the ~ ·pncticabiliry J ecobOfflic ttASOnabkoeu or coatrol • 
measwes iJ on what can be done aboul the allegedly orrcnsivc 00isc•. and argues lba1 1hc 
rchcf alltmalives prm:nu:d by complaioam. are DOC economically reasonable, or are not 
~pponcd by the ruonl. ,tResp~ u 20'.) 

Fint rcsponden1 viues lhal corilplainam's RqllCSI. for case and de,is1 •is clearly 
lnapproprialc coosidcring tbc cost o( obwoitlg property lhl1 is equally suitably focatbd and 
building • ocw raciliry. u well u 1he intenuption in ICl'Viccs which would be cawed by such • 

~~-~:=r:C:~~:=~ ;!!:,c,;z;::=i!~;l~1;.:c:,:_~~-, 
similar facilil)' would be Sl50,000. (Resp. a1 20, Tr. at 22~226.) Furthermore the City cit.es 
IO ill witness, the City Engineer, who estimated that services would be imcrrupicd for al'least 

- ,~to~ wcdo whik the ru:ilU)' "fl.I be~ moved. (Rc.sp. at 20, T.r. at72J.) 

1 The respondc.Ju ·R. E.Ji: . 11· means Resp. Exl 18,., 

• 



, . 
Jl 

NallapoadmlolflllC'dilttls'·~do1101. .. mc:rittbcmcmi\le--..ms' •• 

;r:::,~~~=-~tlm::~~:s~ '• I ~ 
ail:SaSIOlbe~buudqareWIIICClC:alll')." ~. IIZ2.) ~arpca.thal -
Mr . .z.u·s propoaed ...,..,.....ta,ircl& fol- die .i:.:mcac or noia II me bcilil:y an,tmm oa 
his •opiaicm wmoua ~ ae maimcmnce butJdin& or bavitw pmonaUy beard the l0Und • 
and obllcrYed lhc .aivuy at lhe use". (Resp. at 21. Tr . .s: l&S. 398.),Rcspoc:den:arpes that 
die- cstimalc:d c:oas •r Mr. Zak rm lbc ICWIUCilJ fcm:c ot bctwr:cn s12.cm-s1s.ooo. wllil:h is. 
baaed IOldy oo bis t.q,cricDcc ill a,pro umduc:d cue bcfDft: tbc Boud. are undcttstimared. • ~ 
~- at21.~ Rapoodclll.a,pcsmisbucdootbeptc:stimalCSofbcfr«:cnSSl,00)..$57,000 .. 
(Tr. at 743-744). DOl ur:ludlJll c::n&ioecrinadclip or JOil borinp and am.lylis, u ic:stifacd to 
by iu witness tbe Cily ED&iDccr hued OOQM: lpCCific information. (Relplat 21.) , 
Additiooally tbc CDParsta dal ·me:re is no evidcoce iD lhe rtcord cba1 aoy sowxt cmanaleS • 

from tbe ~ building. thus tbe '"'°"1nm:1ltiontthal' it be drywalled ud imu1ued ii • • 
DOI a.ipponcd and istupe:rlu:JUI". (Resp. al 21.) FIDllly, rt:lp(llDdcll. UJQC'S lbattberccord 

1 rcflccU dall lhl;poly aqut:e o( DOdC fn:m die backup waming dcviocl that ia allqa11y crmin& 
• tml"CUOd&bk ~ is tlle traclOr 01" lbc c.&apillar ecppmOII al lhe C.Ciliry and DDt • 
from all trucb equipped wilh blcbip wamiJ1a: ~ (Resp. at 17, Tr. at 71.) 

• APY mhsa;qycm cgmplwp ... ·, & II •• ' 

• The City simply Sb1el lftu ii bu lowcmd the volwnc control from~bigil,lO low 

... .,. 
,. for the bltl:-~ bell OD the eodloader mi lbe Cily Engineer testified lhaJ. lbc 1011m ~ 

"noticcablx_lOwcr· (Tr. at 7~ e&sp. at lli.) • .J · , • 4 llil • 

'• To conclude, the Cil)' swes that '"aftenlu]. coJWdcn,tioo of all the facts-and • 
cin:wmum:es in the record, and in ligbE qf dlie, Sectio"'33(c) flCIOff, lhe Board must find lhc 
noix from tbe mam&cDalEe facility docs DOt CODRiauc u umeuooable imcrfc:mice wRh 
i:ompllimd.'s cnjoymc:m or life and lawfuJ activity in violaliDD of Section 24 of the Aa and 
'Section 900.102 or lhe Board's rqulatiom. • (Resp. at~ -"ltcrnativdy, lhe City 1ta1e11h11 
...,.,.,'f'Boud-.mmemm,;,~Jc-. .--aonkml"""'1dbe 
limtlcdtopvi.agtbc:aggrcaatepilcs.~~~lflll,(llcn.andmSucingtbc:. • 

, volumcoflbcuaaor¥-upawtbsW,kR,pnbet;_·~-ac-.,.J_ • .• • • 

• • ~-I ~--'-,~-~-..t•·· \•.,• # 

•" •, Bdore~tllc:is:sucof9wisl.occ,mtBoaniwil1comida"1'0,CS1'11llislucs 

. . 
• • 

\2,isat by lhc panic:$: classification of the: mainlc-mncc facilil)' punuam to the SLUCM: code .... f 
and the e.emptionof~ng deTiccs scl fonh in 3S-W. Adm. Code.901.107(b). Allbou~ •• : ,. 
ntitba-is.sue will bedispositivcoftle ma.aa oft11~. both issues pertain to the: ~or 
_r:"idaa. IScscnJCd to tbc: Bq&rd. • • • 

,. ~~-; 
. .. ,, __ 

~ , 
. • 

J. • : 

. . 
l.-. 



• 

V 

• • ( Site clani~mllnl to SLU~ code~ Kt ~ genently in 35 Til. Adm. Code 
• ~l.~incs the mtmtric::&I IOUOd ILmh.11ions 1h11 can be JcpUfanitltd from one picc:c or 
~ ~ punuans: to 35 111 . Adm . Code 901.102,&JXl 901.103. Al Sll.tcd 1bovc:, 
complainant arwucs that tbe City's maimerW'ICC facility JbauJd be cluslf\ed u a Cius •9• site 

: ~iz ~ «:;1:'u.. ~ bca::s!~:=: ,:~!:S~f;::·01thc!e~ti::.~· •• 
Clcccdeaces is relevant to the Board's dctcm\inltian but is no1 disposltiYC of the matter. ., 
Additionally, u stlfed aboYC, whether the Ciry 'sma~ ficiUty ls classified u Clus 
·c" or Clw-te· does r,:x clwlgc llic fact that bolh parties agtttd tha1 numerical ex~ 
"Hrc m:orded . Hownn-, lhe ext.cnt or thc cxcctdenr:cs thaftae beca~ lhe m.uncric:al 
limtwions for Clw •e• and Clw "C'" "diffm:ru. Ct.ass ·c· aumcrical limitations m:,. 
Seu~ lban tl'eoseof Oas, ·e• forsound.cmitt= 10 lhc Class "A" site, rcsidcntltl 

" propcny. • • . . . 
• In to lh; Mam:r!r· No¥ PoUution Contrnl Rrsvlatlogg. (July 31 , 1973), R 72-3. the 

Baud.mud ·11!he cia.uifadon ofland .js~oo ~actual use be-ing madeoftbe land , 
• n.lher than on anticipated or planned use such af:ould occur If the classificatiom wm: hued • • .,.. 

on zonina'", (Op. II p. 23.) Funbct in the .... opinion the Boani'sta~ •[a]ctua.l land use ls 
an appropriate buis in lha1 cbc regul11ion ls iancd t8protttt people where they. actuallflivc 

.._ lnd wort, nther lhan pw,ttinl vau,u propc in anticipation of ~le livina and working • 
•,, -there". (0p. at24,_) _ • \ :1. . __ ~ 

.i mrilila :c:;: :.:~ :tu::::: aetf!;~~~l::fi:r:~t.':~~ • 
faciliry which provides for the acnenJ m.aill{enante of Ute roads W Olhtr p.,blic worts in tbc 

g;~i~ti~n~~ ~~ :::~~r ;:to:;::;ero:l:i~=~=tio!~:boksatc ~ ~~ ' 
trade, truil trade, pc:nonaJ and ftnlDCial sm,ias , business strvices. repair RTVices. 
proressional scniczs, ~ constructi~ snvto:S (build ing construc:tiou, 9WObing, ta.tin,, 
palnti,e cu: .). govcmmmal seniccs(cxecutivc, JcgillJtivc,,and judiciaJ serves, police, a -. • 
f1tt,.civil ddcn,e and other pr«o:tivc scrviots), recra.1ional, aml pulltte uscmbly activities . 

• ~i:~r::-r:;• c:::~"::: :m~~~:n~=::~~=hkle 
• ~ RJ.at.od activities, forcsuy , fuhina, mining. and other rcsouru production aod extnc.tion'. ,,. 

........ , _ activities.• • ,:,. c • ,, 4 • • 

We find, cortsidcring lhc types'of acclvitic, carried ®I IC lhc maifllenafu (xiliry. We 
• the site tcnd.5 rnore to be a mamiractuR:r, motor vehicle tnnspottation, 11f1cultural, minin& 

and raoun:c,production and c,11.tnc1ion clwificuion th.in I SCJYica or n:uil lype facility. 
,;_ Therefore we would. fiod I.he C:iry's maln1enancc facility to (lll ytdcr lhe '"C- clwiflcalion. 

•· " This is not lO say lha1 all ciry main1tnaJSC facilities would fa.JI cioder llJ: •C" cWSirtarion bot 
.. the raas of this case dictatC such finding. As such thc.p.imcrical ri:adinJs cDlerCd into the 

~rd by~ parties should bc.compucd in light qfcmWioM lirnitations from a Ctw "'C"·· 
site to a Class "A• silt as evidence !aiding ~ support or not. support an alleged ruisancc • 
violation. ... . .. .. 

• • 

• 



' • 
. " . ' .... 

• • 
.._ .. ,._...,.... _, ......S ....,.•._.. la 35 m. Ada. Cock 901.IQZ •• 

!'fl ..... IIOI .Ul6•.___,~acepoia••IIDnll•3JID. Ada..CcdctDJ,iJC17.~ 
a.•·C8111•pam6~ ..... --.3:5m .. tt,,,ia.Cak:~1 .1m(bJ"ffllaedc\.-. • · 
---------~I06ic .. aw:.b•--~flcllilJ'. s.:nc.. • 

r •·• ICll«'t ... •laaaltOI N'l_...,.IJOl 106__,_....,_..,IOIOlllld~ 0 • , .. .: -----....----·· . • . ' (- •. nm.._._ .. ...;.,.,....., .. m Adm Cadc900UU~ • • • 
~-IIIOIS--IOSectiDDSIOI 102dlr'Olil&b901106(-....:ric:a! bautMiaQ 
..... ,. lliadasa...-.... ... .,,, • ....-a. . .llolR¥a'. •llael .... 

... . 

. 

.WO&lliamiJ.,.brmpl,....IQ,1:111~11W:ra1..;,,t.,,, ,ideuxrA_a , • 

• =--~~':t~:;_wtallmClk'--"wu-:-\YDI . . ~ ., 

··.. 

la Ip drg -p(· Nqip; PPUe&iAD Qmol BrahrisW Ual)r ll. Jffl), R 72-~. ts 
__ , 

• -Dlb) ('XII i07(b)) ...... ~:.. ala)' d<vm"'"" .... 
ammc:all:matlbonl. lllil_..._ba:aslM-,cialbmefatar••~ • 
.,. umo,pc:e tnd bec:aac dlr: DOIS Cllilamm; ·oc:c:ar inf~ 111d uually 
lor iboll dlvmoa. k'ltnlld be IIDled lhM &bcbccprioQ wwld UICI cowa- &be• 
__ ..,_ofAdrrico,N ......... ,,,... ·,· 
~wmWb:dcwasblc.brliaym111XDC11111,stieawt1arbul~aie • • 
.... ,.....,... .ax cqne Of openDOa lllda u C.-ad. ~ ,Jas fm-........ - -. . • ~ .. .. . . . 

'
0 

(Op. aUO.) 

• Nwwg rilA&iw • • , ~ • • .. . . . - . .. . . . .. ,,, -
Tbe dftsbold illaJe iDuy DOiammaPZenfcwcancra~ ilwbcfberdae -. 

.. 

.. 

munds-ba>te:CMDCd some 1ype of .-rfCRra widl comptainlnl:1 a,joymm orur~'r lawful , 
•buincu ¥l]viey. lmctfadc:c is mote lhl:n Ill abiliry to clillqua,b 90Um dri~ IO a e • • • 
putica1lr uuce. Rathu, &!tt- SOUD:b mLllt objcai~~ atRa cqmpWQI.Ol·s lite or bu.sincss • • .. . . f ' 

>. , . . ... . ... • ' • • )_ :_ • • . . • 
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tbe
1
:':~~ :f.~l:!:!j: ::'re~~~~1

~ 
ic couid be kud is lmuffidtd: 10 support & r~ma beyond a ·utnma i~. ptU)' , . 
Utla)'UIDC or minor ct.:ornfon. • lWdb M1D1facrud01 Co Y re&. 73 ru .2d 226,'383 

♦ ~~4:~50~==:n .. U.:r::hy~CN~f=:"~~~rd, 
comitaa coaue . .an iPIE:rfacocc with Ml. Hotl'man'•tojoJmealofllfc. 1bc Bocd notes, 

• boweYtr, lhal DIJII all o(tth: tcstimooy lllJJP)rts Ii fiodirig of lnltrfctm:::e on every day t1f: 
• • IDWllmaO:lc bciijrJ ls in opendoo or from cvuy alle&cd ~ . of nobt u dbcwso:t below. .. . . • 

n.Bo...tr""" .,,...,.........,, ,,......,., 01tho heiring....,._"' ... .......,,, 
_,.,CRPCI:. Coaiplaimll ~ lbe teSimoa)' or Mr: Zu:: wbo oomb:ted maxric:al o:iitc 
,admp OD-July 21 , 199> whld, domomznte.lbot ... .,,.,-..., opm-•..., 
~ lbe Bodd·s,cumcrical node limiLl?OOl u lea,a whm lllao,c measufflllCl'll were taun. 

• • 

I 

• ~• AdditiomJ.ly, die' Ci.ry's OMI mcauremems demomtra1e the :s&tlle, and responcknl admits that 

' 

• • U.: IOUDd alfcc.u ~mm.·, 1m. la fggia)c: Hc:ishtJ Uriliric:I Co Y IIHmil Pollutioa _: • 
~-.. IU. App.~ 962. l'fil.ll<c. l39, 358 N.E.2<11111i•• (ht DiR. 19711), ,tJoe 

• :::~~.:'"=:o;~ci;:;~8o;_~;izg~~-~\~:or .,,, ~ 
~ COtwltli mnilar pimoay and evidcncct' ia &mak. . • "' 

Scaiom 900.K>l 111d 900.IO'l, whk.b apply here, wtte &,lvmjodlcial ~rprr:uuon 1n° 
t &:alli&'- •The Fd Distria Coun beld the rr:ptatory 1&nlua1C IO be consti~ sinu 

,su!fid cnl IWmlds couid be~ from ttadUII Section 24~ the Board's reJU]ations , • 
and ~ ,uidcl• for eof~ cacs foond ic Section 33(c) o< tbl!'Act, (3.58 N .E.2d 

• 1223.) The ~n afftnned the Board 's flming ofUJUUSOtablt inkrfem,::e with the 
~joya:ICnC or life , JD light or adcqu.atc ICStimony dacribin& tbc oobc; uplainloa I.be rypc: and 

• ~ oflbc ime:rfcmJCC awed by IJfc node; Ullindica.tiq lbc mqucnty amt du{ltion or o 0 
"~ cbeiatnfem,::e. (Id. Ill~.) _ti, • •.,. . •.\ ·· - · . "'-~ ~ 

-~ ~~::6~~=::.~~n:1-=~!-r!e -~ , ;·•· 
. \1:uution must be dctcnnincd in rt:rtmE.e to narutory cri1cria ·lb Sc:ction 33(c) ortbe Att . . 9 -~ 
' WcU1 M1111[1RHnnr ComPNJY v PoUuuon ContmJ Bo::ard, 73 Ill 2d 226, 383 N E 2d J48 \ 

0978), MYSIC TIPC P,v or Boako Inc Y P911YP90 Coanvl ftoNd. 60 QI 2d 330. •s \ 
NE 2d s (1975). Jncanm,or Inc x P0Uu11on commPBm,rd - J9 Ill 2d 290, ll9 N.E.2d 794 -

• 0974)::.Cnv,o( Mgnmgulh v Polluuon Control Boyd. s1 JU 2d 482.'3l3 N,E 2d 161 (1974) . 
However,.compl&UWJU an: DOI rcquiacd ~introduce evideac,c on chest cnrena ~ 

1 & BooU Y PouuQQQ Contml Qo.vd, ~ Ill 2d 68. JSJ N E 2d 865 (1976) ) We DOW C(lnsidcr,. 'I\ ' 

c:acb of llae Cact.on U'.' de~ whtlhtr lhe i.merfcn:DCC WU ~nreuombl. ' ":" «;. 

: , ,;,.~ ... .,_:~,.; lpD!~Rt(Dl<tiC'R~ . • • ,, • ~ 
0 

• , ~ . -: . . .• 
i .• . .. . .. • .. • • .. .. 

• . --· • • 
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... -~ ·.. . . . . . . 
---=-~~=-..::'.:..,c_,.-;=:-9:,~..,____• -, ===-=~..:...--=--= ~-~......, =::.~ •. ~===~··-==~~~~~=-=-. ... I .... ,,,,...,.~. c......,... _____ _......_...,. ___ 

• • -;.-•-----------,-., • ..., ... ......, .................... Hoa-'•~-------
._ ........ ., .. .....,.c:w1altyCN( ..... bl: .. ~.,-a:JC~ti,, • 

.. __ __, ...... a1....-·•~wbilliw-futbanaytn:allie 
-.~., ......... ~_... .... lupel'df',11:ma~----

Pwe!lo .. Quap y )Deese '941NAe1 Cqgpl ........ "amwalllk • 

=-~;..~w::-..:::.r:.,:~.:~~~was •. ~ 
'. --a.r·--· . .;....;. . .......;;.. ... ,.,J-
. =:c::w.-=.:-.:·:~--.:~--=:~:.:~..r- . . : 

i __,--=c ... laa ~ ID bs dat ICIUk of (I) qme lll"tiac from lbc ialF ll'ld:I U 

=--~~~~~~--=~~~= ' ··, . , ~and~ oldie~ Tbr: raon14Da DDI IIIPSIOft• fiadina .-,: tbctlftl:I 
....,.aad~app11q111baycrCIMOdam--.:c. PunllamaRdllffbaba::ano 
-,cw.W~laldtc~racaJily bwldms ••~noiacwhidt 
111111 ~ ~ wldl Ms. Hoffmu"t aio,mca al lilr:. Dami OD lb: reaird in• t • • 
U.. C¥C, wa fta:I dial cbc -.e ...._ b7' row ol cbc CDpltl. die tac_,. W111UJ11: desica oo .. c_.., _ _ ,... ... _.,.,.._.,.., ____ 1y..., 

~ .......... Ml. Haffmll's • ol bcr p,,pcny. , 

3o;els--YibcotllsSouu:c ._ • • 

" • WlmCDalldttiPIIMar.:...the...:,.J.wa,11dcflluc~lbe:m.~\:e •• ....,,._,..,. __ _ n,.c.cy...,......, .............. l'>cilily_ 

....... «IC'III aadr.a:onmac«DClil: IIO die: CCIDlllll¥J· ~ doa DOI dcuy cbe 
tQCIII or cc:omruc .,,/,,,: bm UJUC1 .• wbl.'5: tbac may be IOC.- or ccoaamic nu the 
locaballol _, -...nee fac1hcy II adaai-y w, any - ID fm:tiom; . We q:ree wida ~ 

~lauaal lhu ~ can bit cub IO dx DOile lcvela wdbmn impcdi.al oo lbe .:,ciJl or • 
-.-"' ... '""'-'· .• . '- . • 

• . . . . . ~ . ,,,, . 
lllad,pu,;,. ,_ ,...... lmpriari,y orloauoo. _....., __ 

putia.tmlllballtstacilicyQlfflUJ~prapl;l';paiaa:• Wcfipl . ~,&tbeloc:Mioaof 
&be ~ 1'111:::t.blf may be thcfcal II far u canJilla m1 iQ, p!,l,SllOlfi, the record reftecu ,• 

• ...... #, - · ••• ,• •• • .. 
. . 



" , .. -,,· .. 
tt.f: die ~SJ''• loclltioadol:I to: conapoad to die qbborirw a..t ... Camplalm.nt't ~ 
aJi:ibil n. dcufr .,_ dal: d:c r.:il~ ab!.111 rt:llirdem&I prapercy c» tbt sidt •Lich lsck>eea 

• 10 die m:iliq. ·Cmaidcriel: lbe priorily ot katiaa u11 tbc proxtmtiy ortbe ftmCtldaJ 
• •• ~tolbc(5cy"1~fldli(J,1btaobc~~l~. ~ 

Tortmiel Pr1Eti:11iiliSY =' fmlllrnk: .,._,Dir of CpQbPI • • ' ( 

'yJ ni:ftUlfd~a~mllOUDlor~~-thtlEdxnaJ • 
'· prtcticabUilJ ud lbe c:a:o:mic. reaouabllt:as qlthe a,uemd'controb metbocb. , 

C<llllpl&i,omllos,_lholdw:rocil;,yben,Licd.,..,.....,.,.._,.l.,"'°"be" ) 
• ~ - ad. l.akoftbtAgcacy-. rc.c:aq,laimm.aml. Dr. Wducnbu.rp:r, rorfbpondml, • -• 

pn:scm:d coaOia:ias eridc:al:ii: c:oaafnina the tl!Cbaical pr1Cticaliry of~ concral dnicc:a for• 
.,...-...,.....,_ Addltionolly • ..,..,....,.....,.."""1ialoa•""""""'°lbe · 
COSls t- implancllwll libe-rec:ommeadcdcoanol mcuwtl. As dlsamed bdow w.: fiDd that . • 

•,. ::, =-~or 8COO!J110 be CCCla:ticllly pr¥ticaJ and ccoiombJty rut1M1Able, ...,hile:-.. 
SU~ Cogmfwp; . ' . 

,Tbt City aua that ii has reduced the noise from one bldrup waminJ device by rumina 
• the Yoh.i:mc dowa. c.omidtria, me nconi and the complained or noise wtucb ls Ullefferina, 

with Ms. Ho61.m.'1 enjoymc:ot of lifetbe reduction of one IOl1nS doC3 not s.ho-.ibtcqucnr 
compliance. Mt. Horr man complaim of noise from tbt nmina co&inc:s and the k>ldin, and 

' unloadlQI of lQRPE iD tddition to the wuni.ag devices whic.h ue located on aiorc thlr!.jw:c 

• • OIJC~~ • • . • • .• :, • ,: : _"!~• "' ' ._ • . -

' After comiderina all or Ult abo\fe fw:::ton am1 th: nkwd ~ fioo w, the cny·, • • • • 
,. • ~ (aciticy is cnating In unrcasombk imcrfcrmce in v10lation oLSection 900.102. 

Wbile tbm: is ,ome social value or tbt tlWlt1lanCC facillry , it is causioa a IUbscantiaJ aod • 
fR:qUCTll Ul&afcrmoe, hs loawon is llnSllitablc comwicriJI it docs no1 have priority of kJalion • 
am aum.ltldiaa laad wa an: raidc~. Ihm b.u been no tublrqucm COlt!JllialJCC ard u 
diJlusacd matt: fu.lly ~ .. thcrcluists ledwcall,=·. ble aod cc:odically fcasibh! ~ 

feootro1 dc-Yica tba1 can be imp\cz:nimed which "Wil n:icb::e the noiie. 8&lcd on Oie,c firdings 
the: 8owd wilt comm the •PPfOPlllJC ~ia • ~ wilh the noi.se soutee IW'ibutcd ,o .. q 

I.he wueuom.bie llErfcrcu.e. .. • • • 

,. . • • &m.x·.· · •• · 1:: 

'\,nnally. ·m detci:iJtn&·tbe i~qy.in an c;o~n, case. the Board, ~ 
considtr the f1econ sct ·Tonb in %tkm JJ(c:) and 42(h} of I.he Act. Since the Board has • 
coruMkred \be Scctioa 33(c) factors in detcrminiita thal an unra.101:11blc intcrfcrtnce'bas , o • ;. 
OCCWffd alldp:> civil.,pfnllties were requested.we will Ii.mil lhc discussKln or the Seaion • 
JJ(c) rao:onia;.a iatit& oC fuhioning a raacdy. Flffl. compl&in&N ffi1UC:U:1 lha1 the eo.td. order 

IJc ~ fllcil il)l lO be re:locaicd. We flfXI that ordering the City IO relocate lhe 
maillu:a.ulce faci.lJY ii not ju.stifiabk with this record comidcrina the c.h..anclef Mid ~ of 

·~ • : • . -; • ~ • ~ • • C D 

• • • . . • . • ' . 
... . 

• 



.. 

... 
. .. :.,..., ............. ~ ............... __.._.,. 

I ,...... ... _ __,, .... ..-a._._... ... ____ • 
_..... 11:a,1,o.QQDma~ .. ---.•....,•-~. ~-------------·, \ :...-..., . .:.-....--·-~n.o--.:,;._ ..... . 

• ~-- ,, ...... <a ..... Ndlcla .... «ll~~---.... . ... -, ....----••~•,...,,..mrnc:b ..... •C-.· &"1.,, ,.10. 
u .aa1u.a, .... ..,..,.. • ....., ••• ,..._~ •• ~ •-. cJJ.,. .. c.., ________ _ 

........ ,., • ......, .... tamo ~---.. - fl'CPalJ.a-:ol W,. Hoflllal 

.........,l.10tDl'lO,_• ........ .....,.lOIICIClllllrp; aad(S)dla .lillldalp • ..... ..,.. .. .,._,on...._...., ... _....--.. _,.-. • . 

.................. 400 ...... ~-----vl-~IIClima .,....,,,. ....... -... ,. .. .· . . 
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•--•,...1111dlsm>MC•babeclldanc:aa-.110bc~lbc-...-c::c. Illas • • 
-· aaun:e ol -...ace_, be mDmll:d tu tlMft 11111.., aal 10U1Ca of aumaical 
........__ n..dorcm&.Udll~COIIIIDl~are-=a::sa,yiadlilCSa 

~Wow- ~ • •. • • . .... • ., • 

• n. ec.n1 Ml dccmmrd.._4M NCDld dca• nd'ka U. ~facuy • 
lluidillllllllt'Wad_,_.Llll...a,ml~IONqllaredmillbclmi.,.:111 
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t • . .., -\ ··* ~S250pa-lllDfflcrllldUllldm .... rcdao:lbeffl&inel;IOlle10UIICCCpt&ble 
kftl. Aa dilcallei:S litefe addiD& Nellem 400 llmfflen « dlC; eqalvaJc:m. WU ID KEepllblc,O " 

.. 

=::.:=:s;~~'"-.:1::'tt!~~i".:~cwtcnt ~ • 
aaomble c:oatni ~ wbicll ~ be implcmtrud &l the mai.mawu Cacility on its 
aarcm vdtiicll::I tbc backhoe m:i loldc!' and the tarscr mm ...-n in Comp. El II J, 4, 6, , •• 

,•••o:2S,1111J..:4 ....... •. · •• ·. • , 
Aa diK:uad above the~ ftnds that lbe backup Wlfflina devices DD tllie Catctplllar , • 

equi:pmem • die me are Cf1U111n wn:asol.bk ~- Compll:.im.m: eumc1 um the 
record OSHA resuJatiom ~ ao mocor vdudel and w,ued thll an obsuver may be 

• used~allbtaud.tiewamingde-ticz. Al29C.F.R. X\111 Section 1926.60l{1)(9)(ila4 • • ,.
0 (ri) (mdibk: alan:nt for lllllcrial ban11irtc cqwpmc:nl), wtucti .-ouJd spcciflC&lly apply to iTlC c-p;ii. __ ..,__ • 

•m • AU tw1in:ctk>ml ~ . lltl as roUen~~. from:~• • • 
kaden, bulldozcn, Jimilar .~ lbalJ be~ wfth • ham. 

•• =~=~~===·=:.w~ ~ , sball be mai.maintd i.D ID cpcntive CCIDIJitioo, 

(u) CINO employer .:..u pcmdc eanhmoving:.. compacri.r,a cquipmc:ni lllhkb • • 
bas IA obAnx:tcd view lO the ftU 1IO be U9Cd in~ gear W1Jcss the e • 

11 
~ ~ iD ~lion• revcnc sipaJ ~ d~_u.blb~from 

II = lllffllWld~ II)~ k¥Cl or IUI employee Slpals that It: safe to do. . . . 
•• e . • 
~ doet me UJUCtlal OSHA requires audibJc wamina: dericqor lh111bcrc are State 
~ ~ v,,ould uquire audible wunina: ~ 00 tbe Caterpillar.equipment al the 
facility and IUtid Iha ftduc:q tbe bKb,p wuning ~ OD the Cakfpill.8" equipment ~-

lbould be '\c 'of 'l° """"ic, sbouJII '."'•Baonl fmd '""rbl< -~- ., • ' • • 

. The Board findltherc cmb ~I mcchanwn co climinarc the ti)isancc noise o • 
usocialr:d with tbe 11.cbrp -.vning'" deVicl. on the Caterpillar equipmem: that is ltl:hnia.lly • ,-. 

• (q.siblc a.ml ecanomically ~bli. Thi 8oud will DOC order tbe qty to ~ on/off 
• • •swiicbcs to lbe warning dcvic:a but will order lhc C:"Y to tw: action c:onsiltCnl with 1ppliublc • 

fedcr.11 and SWc law lo rat-.1t.C or elimimtt Che noix'trom che wic'\up wunin& dc:'4US, . . . . \._ .. 
The fual CONJOI mecbani9n ,cquestcd by complainant ii~ building or ari'acoustia.l 

-• burier. Compllinani argues 61 lhe coss or the burier ~cm Sll,000 and • 
• 

$15,000. RClp0Gdenl argues lhal the COSI willitbc bctwccn $52,000-$57,000. AJ noted above, • 
• Mr. Zak lcstified t!Wlhe barrier b .c:!uatybeclux in l'lisopinion. "ll]ooting 1J theocuve c. 
~ dala i.D pn,wious ~iU"; the mufflm, aod lhe b.iildiJII li.nina, and even moving ltie .. ., 

.. ••l"CJ&Z pile, u·.su1#no1 going \OJ.·_ . .. bring the levels down co meet \he: mmuial litnl" • 
• (Tr. at 347.) AJ.JWtd seviowly, Um matter is bcfim IJx Board jlursu&11110 • o,iSIJICC 

• • • \. .. • .. • f' • .; ·.,. (.~.. . ~ .. . . 
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----,,~.,~-~ol-...-.buricr. • ., . . -... 

~aoTIIIIYJ;S...2totaAallldSmiaa900,1motdle...., • 
.........~-•~IO .. _,_.aldll.-liWIIIDdpropaty. Farek' 
1maiim ...S abcnc .. fad dlllr ~ YdaYd Sec:noa 24 al dE Aa and dlr aa..,,1 
,....._•l5W . .W..GaMIUOUll. • ... 
~ . .. 
•-~ftld.la-s• .. ~lllddlitflndialal~~. UIII, 

..,_ • • =-~:::::-.o:.:.:c=~.:=c:=~ila~,; 

• 

~llda•CM._...,.a:.slmdlr'amlbrtnc:b.,_i:aCamp.Ezhl.4, 6, 10, 
1'. Uld 34, (lJ tbll Ula......- pile DI' ldoc.--1 on 111e • rar h'oal~'s raidcac:c 
.,.....u.,...•Comp. Eall; aoc1 1J>llEDDix:m.maa::caaribueablcia:,,1Kt.cJQip 
..,.. dn'ICa IJQ die ~ CIQllic-i- incJucbal tu _,. lmlilad lD cboe depiCled i9 
Cma, Edi, I\ 13, .-114, lbollld tiedaa.-:d~ wilb Scue ud fieddal ........ •. • ' .: 

• ' QlW.E&• • ~ -. .• 
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.............. ._ .... --... -c:.,a1~ .... 
Wlllatiaa al Sepa J4 of tis ~ Prola:tion Aa ad 35 Ill. Adm. Oxk 900, 102 . . ' 
... ____ C-,ot~ .. -aadpafannlhelollowillJ 
~ . .. . 

.. r. .. 
. ~ .. 

Rapmaa *" 0t11e1 ant daia rram fuaft ;.,laboas or~ M of tbc 
liaTcoamaDI ~ Aa mt lJ IU. Adira.. Calk 900. ~ -

2. ~ lblU t.rall equal to or bc1lcr thl.n Nebon Model 400 nufflc:n be • 

.. .. 
epUIGIIIJlieequlpllltOladlUflb;a-t!Joeca:IIQlder&Zlllbelargc:rtnltb 

• ~illC-. _6&113(4,6,I0f2>,aad34; . • 
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4. ~lblll cme m1 dam rrta ca-. noile umanoe due to 1hc l"Clu.l, 

of.o.1111 camatme from dM: atihk: -mna dc¥ica on lht CmnpiUar • 
~• Ible flci1itJ dcpic:ci:4 lD Caq,. Ells 10, Ill , ud 14 comiac!'a•witb 
Stalcadkdc:rw.llaw. • : 

rr IS SOORDERl:D. 
. . . . ___ ,_,_...,..~_ 

. • 
BoudMaoberK.i-,.-,.,.i. .. . . . . . . 

• t S«tion41oflbt~Pn>teaiooAa(41SILCS.S/41)Pf9,Yidcs:for~ • 
• appca.1 ot ruai Boatd om:n wilhia JS days of me daaQ.or KrVicc or tbb order. <~ wo ·3s -

• , -DL Adm. Code 10'. "6• MObOG '!°' ~i • • 

-
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• I. Dmxby M Guaa, CJat of tbc Illinois Po,000 Doud, !Jtffb) etrtlry dailt the 
aboYC:opllUQIIUlionlc:rwuadoptedootbc r;q;; dayor ¢'lt-.t1...u ' J, 1996, • 

•• s.-~oi~-- .- ·, ~A~ . 
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